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State Appellate Public Defender
I.S.B. #5867
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KELLY LEON BAKER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43030
ADA COUNTY NO. CR 2013-5626
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Kelly Leon Baker pled guilty to a felony charge of driving under the
influence of alcohol, the district court sentenced him ten years imprisonment, with three
years fixed. Mr. Baker now appeals to this Court, contending that the district court
imposed an excessive sentence.
Statement of the Facts & Course of Proceedings
On April 27, 2013, Mr. Baker was found passed out inside his vehicle, which was
parked in the road. (Presentence Investigation Report (“PSI”),1 pp.3–4, 33–34.) The
Citations to the PSI refer to the ninety-four-page electronic document titled “Baker
43030 psi.”
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vehicle’s engine was running. (PSI, pp.3–4, 33–34.) Law enforcement administered field
sobriety tests and two breath tests. (PSI, pp.4, 34–35, 36.) Mr. Baker failed the field
sobriety tests, and the breath tests indicated that Mr. Baker had blood alcohol content of
0.184 and 0.179. (PSI, pp.4, 34–35, 36.)
On April 29, 2013, the State filed a Complaint alleging that Mr. Baker committed
a felony for driving under the influence, with a prior felony conviction for driving under
the influence within fifteen years, in violation of Idaho Code §§ 18-8004, -8005(9).
(R., pp.5–6.) On May 13, 2013, the magistrate held a preliminary hearing. (R., pp.31–
32.) The magistrate probable cause and bound Mr. Baker over to district court.
(R., pp.31–35.) On May 16, 2013, the State filed an Information. (R., pp.40–41.) On
July 30, 2013, Mr. Baker pled guilty as charged. (R., pp.58–65; Tr. Vol. II,2 p.9, Ls.13–
15, p.14, Ls.14–20.)
The district court held a sentencing hearing on September 10, 2013. (Tr. Vol. III,
p.19, L.1–p.29, L.9; R., p.66.) The district court sentenced Mr. Baker to ten years, with
three years fixed, and suspended his license for five years upon his release from
incarceration. (Tr. Vol. III, p.27, L.21–p.28, L.20; R., pp.68–69.)
In accordance with the judgment in Mr. Baker’s post-conviction case, the district
court entered an amended judgment on February 4, 2015, to reopen the period for
Mr. Baker to appeal from his judgment of conviction. (R., pp.72–74.) Mr. Baker filed a

There are three transcripts on appeal. The first is an electronic transcript of the
preliminary hearing, titled “Baker 43030 tr,” cited as Volume I. The second is a hardcopy transcript of the entry of plea hearing, cited as Volume II. The third is a hard-copy
transcript of the arraignment, bond reduction and entry of plea hearing, and sentencing
hearing, cited as Volume III.
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timely notice of appeal on March 16, 2015. (R., pp.76–79.) An amended notice of
appeal was filed on June 8, 2015. (R., pp.86–89.)
ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten
years, with three years fixed, upon Mr. Baker, following his guilty plea to felony driving
under the influence?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten
Years, With Three Years Fixed, Upon Mr. Baker, Following His Guilty Plea To Felony
Driving Under The Influence
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Baker’s sentence
does not exceed the statutory maximum. See I.C. § 18-8005(6), (9). Accordingly, to
show that the sentence imposed was unreasonable, Mr. Baker “must show that the
sentence, in light of the governing criteria, is excessive under any reasonable view of
the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)). “In examining
the reasonableness of a sentence, the Court conducts an independent review of the
entire record available to the trial court at sentencing, focusing on the objectives of
criminal punishment: (1) protection of society; (2) deterrence of the individual and the
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public; (3) possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.”
Stevens, 146 Idaho at 148. A sentence is reasonable if it appears necessary to
accomplish these objectives. State v. Delling, 152 Idaho 122, 132 (2011).
Mr. Baker asserts that the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends
that the district court should have imposed a lesser term of imprisonment or a period of
retained jurisdiction in light of the mitigating circumstances, including his substance
abuse and mental health issues.
Mr. Baker’s substance abuse issues and the impact of his substance abuse on
his behavior are strong factors in mitigation. A sentencing court should give “proper
consideration of the defendant’s alcoholic problem, the part it played in causing
defendant to commit the crime and the suggested alternatives for treating the problem.”
State v. Nice, 103 Idaho 89, 91 (1982). The impact of substance abuse on the
defendant’s criminal conduct is “a proper consideration in mitigation of punishment upon
sentencing.” State v. Osborn, 102 Idaho 405, 414 n.5 (1981). Here, thirty-eight-year-old
Mr. Baker began drinking alcohol at the age of thirteen. (PSI, pp.11, 22.) He has
struggled with alcohol abuse for most of his life. (PSI, p.74.) The Global Appraisal of
Individual Needs (GAIN) Evaluation found that Mr. Baker met the lifetime criteria for
substance dependence. (PSI, pp.13, 22.) Looking back on the crime, he reported to the
presentence investigator, “I’ve put the community at risk again, which has caused my
wife to hate me & I’ve lost all that I had, which in turn has made me hate alcohol & all I
have done!” (PSI, p.3.) The presentence investigator opined that, although Mr. Baker
had “a raging alcohol problem,” he was a good candidate for a period of retained
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jurisdiction. (PSI, p.15.) Mr. Baker submits that the district court should have imposed a
lesser term of imprisonment or retained jurisdiction due to these mitigating
circumstances.
In addition, Mr. Baker’s need for treatment is relevant factor in favor of mitigation.
The information in the PSI shows that Mr. Baker is committed to overcoming his issues
with alcohol abuse. It also shows that Mr. Baker has had success when he obtains
treatment. In early 2013, Mr. Baker sought treatment with the “New Start” program at
Intermountain Hospital after another relapse. (PSI, pp.9, 11, 55, 69–70.) He
successfully completed the program, explaining that he “really thought it did some good
while I was there.” (PSI, pp.11, 62.) Even after he was discharged from the program, he
continued outpatient treatment. (PSI, p.62.) He also attended weekly meetings with
Alcoholics Anonymous (AA), Recovery 4 Life, and Victory in Christ. (PSI, p.62.) At the
time of the instant offense, Mr. Baker was living at Rising Sun Sober Living. (PSI, p.3.)
He stated regarding his recovery plan: “AA, [Narcotics Anonymous], continue Victory in
Christ (Pastor T) & also Christ’s Alive Ministries . . ., all recommended classes or
groups, be with my sponsor as much as possible & around family/friend/support 24/7,
do all my sponsor ask’s [sic] of me & call my support before I start drinking.” (PSI, p.11.)
He also recognized the immense negative impact that his alcohol abuse has had on his
life:
[P]ain is all that my addiction has ever caused me and this has been the
worst pain that I have every felt this [sic] far in my life. God willing,
someday I pray, my pain will go away. I have lost my family, our home has
been foreclosed, and I have lost my career. To me, there is no greater
punishment. Recovery is about rigorous honesty, and I cannot be
accountable or continue to be sober without first being honest. All too late,
I now know I can never drink alcohol again. I hate the person it has made
me and I hate the things I have done. I believe I would be the perfect
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candidate for drug court or mental health court because I am ready to do
the right things and live the right way, sober. I throw myself at the court’s
mercy to at least be given the chance to be screened for drug court or
metal [sic] health court. Thank you.
(PSI, p.12.) Further, he stated in the GAIN Evaluation that he was “100% ready to stop.”
(PSI, p.26.) Based on this information, the presentence investigator recommended
retained jurisdiction because Mr. Baker had “the ‘tools’ to keep himself plugged into a
recovery support system.” (PSI, p.15.) In light of these mitigating circumstances,
Mr. Baker submits that the district court abused its discretion by imposing an excessive
sentence.
Mr. Baker’s alcohol abuse issues are connected to his mental health issues,
which also stand in favor of mitigation. Mr. Baker had a difficult childhood—his father
was an alcoholic and his mother was verbally abusive. (PSI, pp.8, 55, 69.) His family
reported that Mr. Baker got into a car accident at the age of twenty, wherein he was
ejected from the vehicle and landed on his head. (PSI, p.55.) Mr. Baker was in a coma
after the accident. (PSI, p.55.) His brother stated that Mr. Baker was not the same when
he woke up. (PSI, p.55.) His brother explained that Mr. Baker was “more ‘mellow’”
before the accident and his drinking habits increased afterwards. (PSI, p.55.) Similarly,
his mother stated that he “struggled mentally ever since” the accident. (PSI. p.55.)
During the presentence investigation, Mr. Baker reported that he took medication for
anxiety and depression. (PSI, p.10.) He reported “severe mental health symptoms and a
diagnosis of depression and anxiety” in the GAIN Evaluation. (PSI, pp.14, 25, 29.) He
was also diagnosed with depression while he was in outpatient treatment after the “New
Start” program. (PSI, pp.62, 64.) In light of this evidence of Mr. Baker’s depression and
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anxiety, Mr. Baker contends that the district court erred at sentencing by failing to
adequately consider his mental health issues.
In summary, Mr. Baker submits that the district court abused its discretion by
failing to impose a lesser term of imprisonment or period of retained jurisdiction in light
of these mitigating factors.
CONCLUSION
Mr. Baker respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for
a new sentencing hearing.
DATED this 15th day of September, 2015.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender

7

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 15th day of September, 2015, I served a true
and correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a
copy thereof in the U.S. Mail, addressed to:
KELLY LEON BAKER
INMATE #65060
ICIO
381 W HOSPITAL DRIVE
OROFINO ID 83544
JASON D SCOTT
DISTRICT COURT JUDGE
E-MAILED BRIEF
LAYNE DAVIS
ATTORNEY AT LAW
E-MAILED BRIEF
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
E-MAILED BRIEF
___________/s/______________
EVAN A. SMITH
Administrative Assistant
JCS/eas

8

